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IN THE 

APPELLATE COURT OF ILLINOIS+ 

FIFTH DISTRICT 

HARRISONVILLE TELEPHONE COMPANY, 
MOULTRIE INDEPENDENT TELEPHONE 
COMPANY, LEAF RIVER TELEPHONE 
COMPANY, MONTROSE MUTUAL 1 
TELEPHONE COMPANY, NEW WINDSOR 
TELEPHONE COMPANY, ONEIDA ) 
TELEPHONE EXCHANGE, VIOLA HOME 1 
TELEPHONE COMPANY. WOODHULL I 

) Appeal Gom an Order of the 
) Illinois Commerce Commission. 

COMMUNITY TELEPHONE COMPANY, 1 
and ILLINOIS INDEPENDENT TELEPHONE 
ASSOCIATION, 

Petitioners, 
) 

1 (Consolidated) 
V. ) NOS, 00-0233 & 00-0335 

ILLINOIS COMMERCE COMMISSION, 

Respondent. 

and the court being fully advised finds: 

This court previously filed a decision in this cause on May 23,2003; 

Subsequently, petitioners-appellants filed a petition for clarification; and 

This court now desires to vacate its previous decision and substitute a new decision 

in its stead. 

IT IS THEREFORE ORDERED that the opinion previously filed in this cause on May 

23,2003, shall be, and the same is hereby, VACATED AND HELD FOR NAUGHT. 

IT IS FURTHER ORDERED that the opinion being filed on this date shall stand as 

the decision of the court. 



r 
IT IS FURTHER ORDERED that petitioners-appellants' petition for clarification shall 

be, and the same is hereby, DENIED. 



NOTICE . 
Th&text ef this  i inion may be chanpad OI 

soneeled Prior to the time for filing OF a 
Petition for Rehearing or the disposition of 

tho same. 
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HARRISONVILLE TELEPHONE COMPANY, 
MOULTRIE INDEPENDENT TELEPHONE 
COMPANY, LEAF RIVER TELEPHONE ) 
COMPANY, MONTROSE MUTUAL ) 
TELEPHONE COMPANY, NEW WINDSOR ) 
TELEPHONE COMPANY, ONEIDA 1 
TELEPHONE EXCHANGE, VIOLA HOME ) 
TELEPHONE COMPANY, WOODHULL ) 
COMMUNITY TELEPHONE COMPANY, 1 
and ILLINOIS INDEPENDENT TELEPHONE ) 
ASSOCIATION, ) 

1 
Petitioners, 1 

) 
) Nos. 00-0233 & 00-0335 
) (Consolidated) 

ILLINOIS COMMERCE COMMISSION, ) 
1 

Respondent. 1 

) Appeal from an Order of the 
) Illinois Commerce Commission 

V. 

JUSTICE KUEHN delivered the opinion of the court: 

The petitioners appeal from an original order and from an order on rehearing, both entered by the Illinois 

Commerce Commission. The original order was entered on September 18, 2001, and the order on rehearing was 

entered on March 13,2002. At issue in this matter is the establishment of a state universal service fund for small rnral 

telephone companies. 

FACTS 

Following the restructuring of the telecommunications industry in the 1980% the federal and state 

governments enacted legislation designed to keep the playing field level for rural telephone companies and to ensure 

that telephone service was universally available and atfordable. In keeping with this policy ofkeeping service available 

and affordable, various funding sources were established. Funding was essential to the support of these rural carriers, 

who often had very high costs in providing service to citizens of the rural setting. In fact, oftentimes, the costs to 

provide telephone service in these rnral areas exceed the revenue derived from providing those services. These funds 

are distributed by both the federal government and the state govenunent. 
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OnMay7,1997, theFederalCo~~cationsCommission(FCC)establishedafederaluniversal service fund, 

providing essential support to small local exchange carriers to assist these companies in meeting a portion of their high 

costs of providing telephone service to the public in rural areas. On March 17, 2000, the Illinois Independent 

Telephone Association filed a petition with the Illinois Commerce Commission (Commission) requesting that Illinois 

establish its own universal service support fund for rural telephone companies pursuant to a recently passed Illinois 

statute contemplating its establishment. Thereafter, the Commission ordered its own investigation. The dockets were 

consolidated on May 10, 2000. 

On September 18, 2001, the Commission entered an order that established an Illinois universal service fund 

for the first time. This universal service fund support is to be provided to companies whose economic costs of doing 

business of providing the group of services that constitute universal service exceed the affordable rate established by 

the Commission for the supported service, less any federal monies received for the same provision of service. A finding 

in this order established that the aggregate costs of providing services for all access lines in the areas serviced by the 

rural telephone carriers, after accounting for federal similar support, exceeded a Commission-established affordable 

rate of $22.23 per month by as much as $73.5 million or as little as $29.9 million. However, the rural telephone 

companies were not seeking these economic costs amounts but were seeking funds based upon the appropriate rate of 

return that each company was entitled to earn. The amount sought by the rural telephone companies was $12,799,298, 

with some minor adjustments. After reviewing all of the evidence presented, the Commission determined that a 

proposal set forth by Verizon North, Inc., and Verizon South, Inc. (Verizon), best served the competing needs in that 

it utilized the affordable rate and the economic costs gap in reaching a determination on each company’s funding 

needs. Utilizing an affordable rate of $22.23 monthly, suggestedby Verizon, would reduce the subsidy amount sought 

by the rural telephone carriers by $6.2 million. Under this proposal, each rural telephone company would be required 

to demonstrate the need for funding through the use of the $22.23-per-month affordable rate and the current rate for 

telephone services that each company charged. In this order, the Commission also determined that the list of Illinois- 

supported telephone services should mirror the FCC-supported services list but that it would only consider funding for 

each primary access phone line-not for eveIy access line in homes and businesses. It reached this determination by 

concluding that the “voice grade access to the network category of lines eligible for federal funding only included a 

primaly residential line and a single business line, stating, “p]iscretinnary services should not be supported by the 

*** fund.” The order established an initial universal service fund in the amount of approximately $6.6 million. 



The Illinois Independent Telephone Association, along with other petitioners, filed a timely application for 

aring. On October 3 1,2001, the Commission granted rehearing on four of the issues raised. Two of the issues 

involved alleged mathematical errors The third issue involved the number of access lines considered. The fourth issue 

questioned the Commission’s decision to disallow a phase-in of rate increases or a transition plan to the “atfordable 

rate.” The order upon rehearing was entered on March 13, 2002. The Commission corrected its mathematical errors, 

increased the initial universal service fund size to $8,420,271, and utilized $20.39 monthly as the “affordable rate.” 

No change was made to the original conclusion that the access lines considered would not include secondary business 

and residential lines. The order on rehearing resolved the final issue by approving a three-to-five-year transition plan 

based upon the level of an individual company’s existing rates. That determination meant that initial fund size would 

be $10,535,634, and the final fund size at the conclusion of the transition would be $8,695,055. 

The Illinois Independent Telephone Association appeals from this March 13,2002, order on rehearing. The 

Illinois Independent Telephone Association raises the following issues: 

1. The Commission should not have denied universal service fund support for all access lines. 

2. There was no evidence to suppon the level of funding included in the initial universal service 

fund. 

Additionally, several mal telephone companies’ raise the following additional concerns on appeal: 

1. The finding that the rural telephone companies are entitled to earn an appropriate rate of return 

is inconsistent with the reduction of the amount of each company’s funding by the percentage of secondary 

lines the company serves. 

2. The conclusion that all access lines should not be included in determining funding amounts is 

in violation of federal law. 

3. The Commission’s order is in violation of an Illinois statute requiring telephone companies to 

provide advanced telecommunications services to at least 80% of their customers by January 1, 2005. 

4. The affordable rate should not have been set below the Current rate. 

‘Those rural telephone companies are Leaf River Telephone Company, New Windsor Telephone Company, 

Montrose Mutual Telephone Company, OneidaTelephoneExchange, ViolaHome Telephone Company, and Woodhull 

Community Telephone Company. 

3 



Harrisonville Telephone Company (Harrisonville) separately appeals and raises the following issues: 

1, The Commission’s adoption of Verizon’s average rate as the “affordable rate” was not supported 

by substantial evidence. 

2. The interpretation of “economic costs” as being synonymous with “forward looking” costs was 

erroneous. 

3. The Commission’s denial of Hamsonville’s interlocutory appeal of an evidentiary matter was 

erroneous. 

Finally, Moultrie Independent Telephone Company (Moulme) filed a separate appeal of Commission rulings 

regarding sale and lease transactions undertaken by Moultrie and the impact those transactions and Moultrie’s business 

mcture  had upon the method of determining the funding to which Moultne was entitled. 

STANDARD OF REVIEW 

Because the Commission is an administrative agency, the judicial review of its orders is somewhat limited. 

Illinois Power Co. v. Illinois Commerce Comm ‘n, 3 16 Ill. Am. 3d 254,258,736 N.E.2d 196,200 (2000). On appeal, 

a court should only reverse such an administmtive order if it reaches one of the following conclusions: 

1. The Commission’s findings are not supported by substantial evidence in the record 

2. The Commission acted beyond its authority. 

3. The order violates a state or federal statute or constitution 

4. The proceedings were in violation of the state or federal constitution or laws to the petitioner’s prejudice. 

Illinois Bell Telephone Co. v. Illinois Commerce Comm’n, 203 Ill. App. 3d 424,433, 561 N.E.2d 426, 433 (1990). 

Because of the agency’s familiarity with its own statutes and regulations, the Commission’s statutory 

interpretation would normally be granted extreme deference on appellate review. Local Union NOS. 15, 51, & 702, 

International Brotherhood of Electrical Workers v. Illinois Commerce Comm In, 331 Ill. App. 3d 607, 613-14, 772 

N.E.2d 340, 345 (2002). However, we are not necessarily bound by its statutory interpretation. Archer-Daniels- 

MidlandCo. v. Ill~noisCommerceComm 51, 184111.2d391,397,704N.E.2d387,390(1998). IftheCommissionfails 

to abide by its own rules and standards, then its order relative to that particular issue can be reviewed de novo. Illinois 

Bell Telephone Co. v. Illinois Commerce Comm ’n, 327 Ill. App. 3d 768, 715, 762 N.E.2d 1117, 1122 (2002). 



ANALYSIS 

Backgromd 

The public Utilities Act (220 ILCS 5/1-101 ef seq, (West 2000)) provides for the general supemision of all 

public utilities by a statutorily created commission, the Illinois Commerce Commission. 220 ILCS 5/2-101, 4-101 

(West 2000). The power and authority of the Commission comes strictly from this statutory enactment, and the 

Commission cannot by its own actions extenditsjurisdiction. Regional Transporfufion A u ~ ~ o r i ~ v .  Illinois Commerce 

Comm 51, 118 Ill. App. 3d 685,694,455 N.E.2d 172, 178 (1983). Furthermore, the Commission can only determine 

facts and enact orders concerning the matters specified in the Public Utilities Act. Lowden v. Illinois Commerce 

Comm ’n, 376 Ill. 225,230,33 N.E.2d 430,433-34 (1941). Telephonecompanies are, by definition, “public utilities.” 

220 ILCS 5/3-105, 13-101 (West 2000). 

On May 7,1997, the FCC established a federal universal service fund to partially fund the expenses of small 

rural telephone companies.’ 47 C.F.R. 5554,36 (1998). Because onlyaportionofarural company’scosts was covered 

by the federal universal service fund, the State of Illinois enacted similar legislation. The Illinois legislature amended 

section 13-301 of the Public Utilities Act, effective AugnsI20, 1999, to authorize the Commission to investigate the 

necessity for an establishment of one or more Illinois universal service funds to provide additional support for rural 

telephone companies. 220 ILCS 5/13-301 (West Supp. 1999). The federal and state funds cannot be duplicated, in 

’A “rural telephone company” is defined as “a local exchange carrier operating entity to the extent that such 

entity- 

(A) provides common carrier service to any local exchange carrier study area that does not include either- 

(i) any incorporated place of 10,000 inhabitants or more, or any part thereof, based on the most 

recently available population statistics of the Bureau of the Census; or 

(ii) any territory, incorporated or unincorporated, included in an urbanized area, as defined by the 

Bureau of the Census as of August 10, 1993; 

(B) provides telephone exchange service, including exchange access, to fewer than 50,000 access lines; 

(C) provides telephone exchange service to any local exchange carrier study area with fewer than 100,ooO 

access lines; or 

(D) has less than 15 percent of its access lines in communities of more than 50,000 on February 8, 1996.” 

47U.S.C. 5153 (2000). 
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that any Illinois-authorized support must be reduced by the amount of federal funds each telephone company receives. 

220 ILCS 5/13-30 l(d) (West Supp. 1999). The source of these Illinois funds is “all local exchange and interexchange 

telecommunications carriers certificated in Illinois on a competitively neutral and nondiscriminatory basis.” 220 ILCS 

5/13-301(d) (West Supp. 1999). In essence, the source of the funds is each company’s customer base, with each 

telephone company billing its customers. 

Section 13-301(d) of the Public Utilities Act directs the Commission to: 

“investigate thenecessityofand, ifappropriate, establish a universal service support fund from which 

local exchange telecommunications carriers who pursuant to the [previous Commission order] received 

funding and whose economic costs of providing services for which universal service support may be made 

available exceed the affordable rate established by the Commission for such services may be eligible to receive 

support, less any federal universal service support received for the same or similar costs of providing the 

supported services; provided, however, that if a universal service supportfundisestablished, the Commission 

shall require that all costs of the fund be recovered from all local exchange and interexchange 

telecommunications carriers certificated in Illinois on a competitively neutral and nondiscriminatory basis. 

In establishing any such universal sewice support fund, the Commission shall, in addition to the 

determination of costs for supported semices, consider and make findings pursuant to [other paragraphs of 

this section].” 220 ILCS 5/13-301(d) (West Supp. 1999). 

The question of which phone lines are eligible for that funding depends upon interpretation, but it is a matter to be 

determined by the Commission. 220 ILCS 5/13-301(e)(1) (West Supp. 1999). Section 13-301(e)(l) of the Public 

Utilities Act provides that the list of supported telecommunications services should, at a minimum, include those 

services defined by the FCC. The FCC has identified the following services as being eligible for support: 

1. voice grade access to the public switched network 

2. localusage 

3. dual tone multifrequency signaling or its equivalent 

4. single-party service or its functional equivalent 

5 .  access to emergency services 

6. aocess to operator services 

7. access to interexchange service 



8. access to directory assistance 

9. toll control services for quallfyig low-income consumers 

47 C.F.R. 554.101 (1998). The FCC further defines the term “voice grade access” as “a functionality that enables a 

user oftelecommunications services to transmit voice communications, including signalling the network that the caller 

wishes to place a call, and to receive voice communications, including receiving a signal indicating there is an 

incoming call.” 47 C.F.R. §54.101(a)(l) (1998). 

Jurisdiction 

Before we begin analyzing the numerous issues brought to this court on appeal, we must initially address the 

question ofjurisdiction. The Commission contends that its second interim order was not final and that therefore this 

court lacks jurisdiction to hear this case. The Commission suggests that the appellants were required to re-petition for 

rehearing when the Commission issued its order upon rehearing, because at the second hearing the parties introduced 

quite a bit of additional evidence. The Commission only contends that we lack jurisdiction over the second-lines issue. 

Prior to 1986, appeals from rehearings on orders of the Commission were heard by the circuit court “of the 

county in which the subject-maner of the hearing is situated.” Ill. Rev. Stat. 1983, ch. 11 173, par. 72. Once the case 

was filed in the circuit court, the case was required to be “heard according to the rules governing other civil cases, so 

far as the same are applicable.” Ill. Rev. Stat. 1983, ch. 11 1%, par. 72. This older version of the Public Utilities Act 

included a provision hy which the Commission only granted one rehearing. Ill. Rev. Stat. 1983, ch. 111%, par. 71. 

In 1986, the previous version of the Public Utilities Act was repealed and was replaced with the more current 

version, which is largely st i l l  in effect today. 

Section 10-113 ofthe Public Utilities Act (220 ILCS 5/10-113 (West 2000)) took effect on January 1, 1986. 

This section details the procedure for petitions for rehearing and appeals. The Commission is able, at any time, to 

rescind, alter, or amend its orders. 220 ILCS 5/10-113(a) (West 2000). Within 30 days after the service of a 

Commission order, “any party to the action *** may apply for a rehearing in respect to any matter determined in said 

action or proceeding and specified in the application for rehearing.” 220 ILCS 5/10-113(a) (West 2000). The 

Commission then has 20 days from the date of the receipt in which to decide if it will rehear the case. Regarding 

appeals, the rule states as follows: 

“No appeal shall be allowed from any +** order *** of the Commission unless and until an application for 

a rehearing thereof shall first have been filed with and finally disposed of by the Commission: provided, 
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however, that in case the Commission shall fail to grant or deny an application for a rehearing in whole or 

in part within 20 days from the date of the receipt thereof, or shall fail to enter a final order upon rehearing 

within 150 days after such rehearing is granted, the application for rehearing shall he deemed to have been 

denied and finally disposed of, and an order to that effect shall be deemed to have been served, for the purpose 

of an appeal from the *** order *** covered by such application.” 220 ILCS 5/10-113(a) (West 2000). 

In essence, this statute provides that upon the Commission’sgrant of rehearing, the Commission maintains jurisdiction 

over the case for a total of no more than 150 days. About rehearings, the statute provides, “Only one rehearing shall 

be granted by the Commission; but this shall not be construed to prevent any party from filing a petition setting up a 

new and different state of facts after 2 years[] and invoking the action of the Commission thereon.” 220 ILCS 5/10- 

113(a) (West 2000). 

Alsoon January 1,1986, our legislatureenactedsection 10-201 ofthePublicUtilities Act (220ILCS 5/10-201 

(West 2000)). This section more specifically addresses appeals from orders of the Commission. Within 35 days from 

that date on which the Commission’s order was served upon the affected party, that party “may appeal to the appellate 

court of the judicial district in which the subject matter of the hearing is situated[] or[,] if the subject matter of the 

hearing is situated in more than one district, then of any one of such districts, for the purpose of having the 

reasonableness or lawfulness of the *** order *** inquired into and determined.” 220 ILCS 5/10-201(a) (West 2000). 

With respect to pleadings and the record on appeal, the statute provides, “The appeal shall be heard according to the 

rules governing other civil cases, so far as the same are applicable.” 220 L C S  5/10-201@) (West 2000). 

The major appeal-related change that took place when the new version of the Public Utilities Act took effect 

on January 1, 1986, is that appeals from Commission orders would no longer be heard in the circuit court. Those 

appeals are now heard in the appellate court, and those appeals are now specifically governed by the appellate court 

procedural rules. Additionally, the statute specifically governingappealsfmm Commission ordersunequivocally states, 

“Only one rehearing shall be granted by the Commission[.]” 220 ILCS 5/10-113(a) (West 2000). 

Prior to the enactment of this statute, case law established that it was sometimes necessary for a party to seek 

a second rehearing in situations where the first rehearing resulted in a modification of the original order. Alton R.R. 

Co. v .  Illinois Commerce Comm’n, 407 111. 202, 208, 95 N.E.2d 76, 79 (1950); CiQ of Edwardsville v. Illinois 

Commerce Comm h, 412 Ill. 34,31, 104 N.E.2d 283,284 (1952); Scherer Freight Lines, lnc. v. lliinois Commerce 

Comm ‘n; 24 Ill. 2d 359, 364, 181 N.E.2d 134, 137-38 (1962). Application for a second rehearing was required in 
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situations where additional evidence was adduced following the Commission’s entry of its first order. Scherer Freight 

Lines, Inc., 24 Ill. 2d at 364, 181 N.E.2d at 137-38. In cases where “an order entered after rehearing does not 

substantially modify the first one and is not based upon any additional evidence, an appeal therefrom may be taken 

without a second petition for rehearing.” ContinentalAir Transport Co. v. Illinois Commerce Comm h, 38 Ill. 2d 563, 

566,232 N.E.2d 728,129 (1967). 

All these cases predate the 1970 Illinois Constitution and the 1986 version of the Public Utilities Act, and 

therefore, the application of these cases to presentday situations is in dispute. We must determine whether these new 

statutes required the filing of a second request for rehearing before this court would be vested withjurisdiction to hear 

an appeal. 

In 1991, the Illinois Supreme Court held that its own rules applied regarding the time in which to file an 

appeal, instead of statutes which contained a time M e  relative to the review of an agency’s decision in the circuit 

court. County of Cook, Cermak Health Services v. Illinois State Local Labor Relations Board, 144 Ill. 2d 326, 334, 

579 N.E.2d 866, 870-71 (1991). The administrative review statute and legislative statute at issue provided 35 days 

in which to file in the circuit court a petition for the review of the administrative decision. Ill. Rev. Stat. 1987, ch. 48, 

par. 1611(e); Ill. Rev. Stat. 1987, ch. 110, par. 3-101 etseq. Supreme Court Rule 335, in conjunction with Supreme 

Court Rule 303(a)(l), allowed 30 days in which the petitioner had to file his request for appellate court review of the 

administrative decision. 107 Ill. 2d Rs. 335,303(a)(l). The supreme court stopped short of labeling the different time 

frames as being a “conflict,” referring to the difference as “tension.” Counly of Cook, Cermak Health Services, 144 

Ill. 2d at 332, 579 N.E.2d at 869. Discrepancies between procedural rules of the supreme court and procedural 

statutory provisions are resolved through the Illinois Constitution. County of Cook, Cermak Health Services, 144 Ill. 

2d at 332,579 N.E.2d at 869-70. The constitution provides that the appellate court “shall have such powers of direct 

review ofadministrative action as provided by law.” Ill. Const. 1970, art. VI, 56. This constitutional provision allows 

the legislature to enact statutes providing for such direct review in the appellate court. County ofcook, CermukHealth 

Services, 144 Ill. 2d at 333-34, 579 N.E.2d at 870. While the supreme court and the legislature have concurrent 

constitutional authority to enact rules regarding direct appellate court review of administrative decisions, discrepancies 

between the rules and the statutes must be resolved within the fabric of our constitution. County of Cook, Cermak 

Health Services, 144 Ill. 2d at 334, 579 N.E.2d at 870. Because the legislature had not specifically included within 

the statute at issue there a time frame for direct appeals of administrative decisions to the appellate court, the supreme 

9 



court concluded that its d e  governed the time frame. County of Cook, Cermak Healfh Services, 144 111.2dat 334, 

579 N.E.2d at 870-71. 

The supreme court’s opinion in County of Cook, Cennak Health Services v. Illinois State Local Labor 

Relations Board approved this court’s earlier decision of Consumers Gas Co. v. Illinois Commerce Comm ‘n, 144 Ill. 

App. 3d 229,493 N.E.2d 1148 (1986). County of Cook, Cermak Health Services, 144 I11.2d at 338, 579 N.E.2d at 

872. In Consumers Gas Co. v. IllinoisCommerce Comm ‘n, we addressedaconflict behveenlanguagecontainedwithin 

the Public Utilities Act and the supreme court rules regarding obtaining a stay of judgment pending the outcome of 

an appeal and the jurisdictional problems the conilict created. Under section 10-201 of the Public Utilities Act, we 

noted that a petitioner had 30 days in which to get a notice of appeal filed in this court. Consumers Gas Co., 144 III. 

App. 3d at 234-35, 493 N.E.2d at 1151. According to that statute, we concluded that the appellate court had not 

obtainedjuiisdiction over the matter until the appellants filed a notice of appeal with the secretary ofthe Commission. 

Consumers Gas Co., 144 111. App. 3d at 235,493 N.E.2d at 1151. We noted and concluded that the requirement of 

service only upon the appellate court clerk was in direct contravention of Supreme Court Rule 335, which required 

service upon the Commission and all other parties of record. Consumers Gas Co., 144 Ill. App. 3d at 235,493 N.E.2d 

at 1151. Utilizing the doctrine of separation of powers, we explained that the legislative branch could not exercise its 

powers by enacting a statute that attempted to regulate judicial procedures. Consumers Gas Co., 144 111. App. 3d at 

235-36,493 N.E.2d at 1152. We concluded that to the extent that portions of section 10-20 1 ofthe Public Utilities Act 

conflicted with Supreme Court Rule 335, those portions were unconstitutional. Consumers Gas Co., 144 Ill. App. 3d 

at 236,493 N.E.2d at 1152. 

The foundation for the Commission’s claimed requirement of seeking a rehearing on an order of rehearing 

is not found within the Public Utilities Acf which clearly only contemplates one rehearing. That foundation is found 

in case law enacted before the 1970 Illinois Constitution, before the enactment of the present version of the Public 

Utilities Act, and before the enactment of Supreme Court Rule 335. 

Our 1970 constitution explicitly provided that the appellate court maintains powers of direct review of 

administrative actions. Ill. Const. 1970, art. VI, 56, In 1971, the supreme court enacted Rule 335 to that effect, which 

sets forth the manner and method of appealing an administrative order to the appellate court. Since January 1,1986, 

section 10-201(a) of the Public Utilities Act has provided for appellate court review of the Commission’s decision 

following rehearing. 220 ILCS 5/10-201(a) (West 2000). To the extent that there are conflicts between the Public 
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Utilities Act and the supreme court rules, those conflicts are resolved in favor of the supreme court rules. See County 

of Cook, Cermak Health Services, 144 Ill. 2d 326,519 N.E.2.d 866; Consumers Gas Co., 144 Ill. App. 3d 229,493 

N.E.2d 1148. 

Nothing in the Public Utilities Act, or the related administrative regulations, m p k s  parties before the 

Commission to seek rehearing on an order on rehearing. Without determining whether or not this particular case 

involved the introduction of additional evidence or whether the order on rehearing substantially modified the initial 

order, we conclude that it was not necessary for the petitioners to have sought a second rehearing before the 

Commission. We do not base our decision upon a conflict between statutes and the supreme court rules, but in effect 

our decision involves the resolution of a conflict. That conflict is between the old case law and our current supreme 

court rules. The case law requiring second rehearings is no longer relevant in light of the amendment of our state’s 

constitution, as well as the enactment ofboth Supreme Court Rule 335 and the new version ofthe Public Utilities Act 

Since January 1, 1986, appeals of administrative decisions are directed to the appellate court. By way of Supreme 

Court Rule 335(i), other supreme court rules govern these appeals. 155 Ill .  2d R. 335(i). After resolution of the 

petition for rehearing, the matter became appealable to this court. 155 Ill. 2d Rs. 301, 303(a)(2). No further action 

before the Commission was required 

Access Lines 

We first address the matter of the inclusion of all telephone lines in determining universal seMce fund 

support. In reaching its decision that it would only include residential primary telephone lines in counting the number 

of access lines eligible for support, the Commission essentially expressed its belief that the federal government had not 

intended for business or secondary residential lines to be included. We do not find the federal government’s list of 

services eligible for support to be so restrictive. 

Simply stated, universal support means universal support. More specifically, the FCC identified “voice grade 

access to the public switched network” as a senrice eligible for support. The Commission determined that the Illinois- 

supported access line list should mirror that ofthe FCC. We agree. As earlier stated, the FCC has defined “voice grade 

access’’ as “a functionality that enables a user of telecommunications services to transmit voice communications, 

including signalling the network that the caller wishes to place a call, and to receivevoice communications, including 

receiving a signal indicating there is an incoming call.” 47 C.F.R. 554.101(a)(l) (1998). Basically, this definition 

is referencing the basic telephone l inea line capable of receiving and transmitting voice communications. This 
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definition does not restrict its meaning to only primary residential lines. Business lines are certainly capable of 

receiving and transmitting voice communications. Even business and residential lines that are utilized for more 

modem conveniences, such as facsimile machines and computer Internet access, remain phone lines capable of 

receiving and transmitting voice communications. We return to our original c o m e n t - u n i v e d  means universal. 

To the extent that the Commission was concerned that urban residents should not be required to pay for 

“discretionary services” enjoyed by their rural counterparts, we ask, Why should access to phone lines-even 

“discretionary” phone linescost much more in a rural setting than in an urban setting? Furthermore, the assumption 

that all “secondary” lines are “discretionary” lines dismisses entities like schools and public libraries, which require 

affordable access onall oftheir lines. The point of providing universal fund support service is to level the playingfield. 

Theoretically, lower prices, competitive with what is offered in urban settings, will allow greater access to telephonic 

services. Our state and federal govenunents have established this greater access as a worthy goal. These extra access 

lines, whether or not they can all be labeled “discretionary,” should not be inordinately more expensive than identical 

services in an urban setting. We find no legal justification for limiting the number of access lines eligible for this 

support. On this basis, the orders of the Commission must be reversed. 

Additionally, that portion of the Commission’s orders reducing the amount of funding by the percentage of 

secondaly lines must also be reversed. 

These reversals are retroactive to the date of the March 13,2002, Commission order on rehearing. 

Affordable Rate 

Initially, the Commission based its affordable-rate ruling of $22.23 monthly on a rate proposed by Verizon 

as the amount Verizon charged its substantial rural telephone customer base, Due to a mathematical error, on 

rehearing, the Commission settled upon an atfordable rate of $20.39 per month. 

The term ‘%Fordable rate” is not defined. The ~ t i o ~ l  urban average telephone rate is around $14 per month. 

The Illinois Independent Telephone Association, Hamsonville, and other rural telephone companies suggested that 

the Commission should adopt the existing rates, which were different for every telephone company. The range ofthese 

“existing rates” was from $4 per month to $31.20 per month. The Commission staff suggested a residential rate of 

$24 and abusiness rate of $27. MCI WorldCom suggested a rate of $23.70, Verizon suggested a rate of $22.23. Each 

of the companies suggesting an affordable rate to the Commission did so by way of either complex calculations or 

rather simple calculations. In other words, each company provided a foundation for its suggestion 
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. 
Basically, Harrisonville and the other appealing rural telephone companies argue that our state legislature has 

provided that the affordable rate cannot be lower than the rates in effect at the time that the Commission creates a 

universal service support fund. The Commission responds that the affordable rate must be set by the Commission and 

that the legislature did not state that the Commission must utilize the existing rates. Furthermore, section 13-30 l(e)(4) 

of the Public Utilities A a  further provides that the Commission is specifically authorized to use indices or models to 

“update” the affordableratefromtheexisting rates. 220 ILCS 5/13-301(e)(4) (West 2000). The Commission responds 

that this allowable “update” procedure contemplates the setting of an affordable rate at an amount different from the 

existing rates. 

Inreaching itsdecisiononthisissue, the Commission heardtestimonyandreceivedargumentsfromnumerous 

interested parties. Testimony of more than one expert witness about the affordable rate was found to be arbitrarily 

based. Overall, the Commission noted, “The establishment of an affordable rate is a determination that must carefully 

balance the interests of those receiving [universal service funding] subsidies with those that will pay for [universal 

service funding] subsidies.” Setting an affordable rate above that of existing rates is allowed so long as the record 

supports such a conclusion. 

TheCommissionnotedthattheFCC hadempoweredit to examinedemographic andsocialfactom, inaddition 

to the size oflocal calling areas, when it was determining an affordable rate. The rural telephone company intervenors 

failed to suggest any possible demographic combination that would support utilization of the existing rates. Using the 

existing rates would result in vastly different amounts being charged across the state and vastly different funding 

distributed across the state. The Commission concluded that the rural telephone companies had not “presented any 

evidence with respect to income, demographics[,] or size of local calling areas to explain why affordable rates should 

differ by company.” Furthermore, the Commission noted that if it adopted an existing-rates approach, that approach 

would result in subscribers of rural telephone companies receivingfavorable treatment over Verizon’srural subscribers. 

That favorable treatment wouldbe in the form of subsidies that Verizon’s similarly situated rural customers would not 

receive. Additionally, not applying an across-the-board affordable rate would favor some rural telephone companies 

over others. 

One argument for setting a low affordable rate was that Illinois’s penetration rate (based upon the number of 

consumers with telephone lines) was low and setting a low rate might affirmatively impact these numbers. With 

respect to penetration rates, the Commission heard much empirical evidence that conclusively demonstrated that even 
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substantially increasing residential rates would only minimally impact Illinois’s rather dismal penetration rate. No 

one provided evidence to the contrary. Additionally, there was no evidence to suggest that the penetration rate decline 

was the result of the loss of rural (as opposed to urban) telephone company customers. 

Another argument advanced by the rural telephone companies is that the affordable rate was artificially low 

because it did not include the extra surcharges tacked onto every customer’s monthly bill. That amount is 

approximately $7.56 per month, related to federal subscriber line charges, federal, state, and local telecommunications 

taxes, and other mandatory additional charges. Expert witnesses on behalf of the rural telephone companies testified 

that the actual amount billed to customers is the amount that should be considered in fixing an affordable rate, because 

it best reflects the impact upon customers. The Commission noted that all phone company customers pay additional 

surcharges, and it concluded that th~s argument was irrelevant and immaterial, because these surcharges were taken 

into consideration in reaching its decision on an affordable rate. 

The Commission was given the rather difficult task ofdetermining an affordable rate relative to the universal 

service support fund. After receiving large amounts of evidence and hearing testimony and arguments of all interested 

parties, the Commission concluded that the best approach was to enact one affordable rate. Setting one rate was within 

the Commission’s legislative power. We are not prepared to state that the Commission’s determination is not 

supported by substantial evidence in the record or was an action beyond the Commission’s authority. 

[The following material is nonpublishable under Supreme Court Rule 23 (166 Ill. 2d R 23).] 

Economic Costs as Forward-Looking Costs 

Harrisonville contendsthat because theFCC found it inappropriate to utilize forward-lookingcosts, as opposed 

to embedded or historical costs, for economic costs in the formula for rural telephone companies’ universal support, 

the Commission’s utilization of forward-looking costs for that purpose was erroneous. The Commission concluded 

that nothing precluded it from utilizing forward-looking costs and that the majority of other uses of the term “economic 

costs” implied forward-looking costs rather than historical costs. 

Hamsonville’s argument is misleading in that a review of the fully quoted FCC matter reflects the opposite 

stance. The FCC clearly found no problem with the utilization of forward-looking costs instead of embedded costs in 

the future. It simply did not have the capacity to utilize forward-looking costs at that time. In fact, the FCC seemed 

to contemplate the future utilization of forward-looking costs: 

“Although we conclude that the Rural Task Force’s analysis has not demonstrated that a forward-looking 
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mechanism could never appropriately be used to estimate rural costs, we do not have snfhient information 

to do so at this time. Even those commenters who urge the Commission to move to forward-looking cost for 

m a l  carriers recognize that the Commission would need additional time to develop suitable rural input 

values.” In re Federal-State Joint Board on Universal Service, 16 F.C.C.R. 11244, 11313 (2001). 

Harrisonville’s statements are accurate to the extent that the rural telephone carriers urged the FCC to adopt an 

embedded-costs formula. 

While the goals remain the same, the federal and state programs are not meant to be identical. Furthermore, 

the federal program is not meant to oust the states from their primary roles in supporting universal service. See 47 

U.S.C. &254@)(5) (2000). Specifically, the federal statute envisions that “[Qederal and [sltate mechanisms [shall be 

sufficient] to preserve and advance universal service.” 47 U.S.C. §254@)(5) (2000). State authority to promote 

universal service is preserved in this legislation. 47 U.S.C. §254(fJ (2000). Section 254(fJ of the Telecommunications 

Act of 1996 states as follows: 

“A State may adopt regulations not inconsistent with the Commission’s rules topreserve andadvance 

universal service. *** A state may adopt regulations to provide for additional definitions and standards to 

preserve and advance universal service within that State only to the extent that such regulations adopt 

additional specific, predictable, and sfiicient mechanisms to support such definitions or standards that do 

not rely on or burden Federal universal service support mechanism.” 47 U.S.C. 82540 (2000). 

So long as the goal of preservation and advancement of universal service is maintained, the state is free to adopt its 

own rules. Nothing contained within the Telecommunications Act of 1996 or the FCC regulations forbids the states 

from utilizing a forward-looking-costs model, even though the FCC did not plan to use an identical model for five 

years. Accordingly, the Commission’s decision to utilize forward-looking costs in determining universal senice 

funding was not a matter preempted by federal Law and was not otherwise improper. 

Harrisonville Telephone Company’s Interlocutory Appeal 

Harrisonville contends that the Commission erroneously denied its interlocutory appeal. Harrisonville sought 

to introduce rebuttal-type evidence consisting of embedded-costs studies, after the deadline for the introduction of 

evidence hadpassed. Harrisonvillefiled this evidence on June 12,2001. The scheduleestablishedby theCommission, 

of which Harrisonville and all other interested rural telephone companies had notice, established the date of April 20, 

200 1, as the date by which all rural telephone companies were required to file their direct testimony on the issue of rate 
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of return. Harrisonville intervened in the case, as it was directed to do, on April 19,2001, and its direct testimony was 

heard on April 20,2001. Harrisonville did not seek an extension of time in which to file its rate-of-return evidence. 

None ofthe direct testimony filed by the parties involved embedded costs. The first evidentiary reference to embedded 

costs came when Hanisonville filed its rebuttal evidence on June 12,2001. Several parties objected, and a motion to 

strike Hamsonville’s proposed rebuttal evidence on embedded costs was granted. Harrisonville made an offer ofproof 

and sought interlocutory review before the Commission. This request was denied. 

The Commission maintains authority to control its own proceedings. 220 ILCS 5/10-10 1 (West 2000). Given 

this particular factual setting, we find nothing in the record to support Harrisonville’s request that we find that the 

Commission erred in denying its request for interlocutory review. 

[The preceding material is nonpublishable under Supreme Court Rule 23.1 

Moultrie Independent Telephone Company 

Moultrie services 853 access lines in rural central Illinois. Moultrie sold certain nonnetwork assets, including 

buildings, work equipment, andvehicles, to an unregulated affiliate. Following the sale, sinceMoultrie’s business still 

required the items sold, it leased those items back from its affiliate up to the level of its usage. In other words, ifit only 

needed a portion of a building for its business, it only l e d  that portion, rather than leasing the entire building. 

Moultrie did this reorganization for the purpose of increasing its profitability or, more specifically, to “improve 

[Moultrie’s] financial integrity and competitive position while allowing [Moultrie] to continue providing high-quality 

service to its rural customers.” Monltrie sought and received approval from the Commission for this reorganization. 

Moultrie is eligible for both federal and state funding. The reorganization had an effect on Moultrie’s books. 

The old costs of the sold assets were removed from the investment portion of Monltrie’s accounts, and the lease 

expenses were included as operational expenses. The federal government did not care for the accounting measures 

taken to reflect the sale and leaseback of assets and would, therefore, only utilize prereorganization figures in 

calculating the amount of funding to which Moultrie was entitled. Moultrie filed a petition for a declaratory ruling 

against the federal corporation created by the FCC, the National Exchange Carrier Association (NECA), regarding 

its refusal to use current figures. A federal court of appeals has reviewed and denied Moultrie’s petition. Moultrie 

Independent Telephone Co. v. Federal Communications Comm ’n, 56 Fed. Appx. 5 18 (2003) (unpublished judgment). 

The same situation occurred in the Illinois setting. A Commission witness assigned to review Moultrie’s Illinois 

universal service fund calculation removed the lease payment from the expense category and reinstated the assets’ value 
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in the investment portion of Moultrie’s “balance sheet.” The Commission adopted this approach in its orders. 

The effect of making the assets an expense rather than an investment is to increase the amount of funding to 

which Moultrie would be entitled. The Commission stated that to include the lease expenses in the expenses category 

would “improperly impact[] the [rate-of-return] study by inflating items of expense (recovered dollar for dollar) and 

deflating rate base (recovered on a percentage basis).” 

Moultrie asks this court to reverse the orders of the Commission on this issue, raising several arguments. 

[The following material is nonpublishable under Supreme Court Rule 23.1 

1. The Commission is acting beyond the scope of its authority in requiring Moultrie to own the 

facilities Over whch it provides telecommunications services. 

2. The Commission exceeded its authority by applying federal regulations that have not been adopted 

for intrastate ratemaking purposes. 

3. The Commission violated the legal principle that only used and useful property may be included 

in the rate base. 

4. The Commission acted beyond its authority in substituting its judgment for the lawful business 

judgment of Moultrie’s management. 

5.  The conclusions of the Commission with respect to the sale and lease are not supported by 

evidence in the record. 

We will address each issue separately. 

[The preceding material is nonpublishable under Supreme Court Rule 23.1 

Asset Ownership 

The resolution of this issue is simple. The Commission did not order Moultrie to retake possession of these 

assets and did not otherwise void the sale. The Commission is not saying that Moultrie’s reorganization should not 

have been allowed. It is merely stating that because of the manner in which it inilates its expenses, it would unfairly 

authorize Moultrie’s receipt of increased funding. Sellingand leasing back equipment in order to increase a company’s 

profitability is acceptable, but Moultrie cannot expect to receive additional funding, because Moultrie’s numbers “on 

the hooks” are enhanced by this in-house transaction. Would the situation be different if Moultrie’s affiliate did not 

control the leaseback terms? We cannot know for certain, but the fact that Moultrie’s expenses are being paid by one 

hand and accepted by another hand could have been a factor in the federal and state government positions. 
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The result is that, contrary to Moultrie’s position, the Commission did not require it to own its own facilities. 

On that basis, we cannot find fault in the Commission’s decision. 

Application of Unadopted Federal Regulations 

Moultrie contends that the Commission improperly utilized NECAs interpretation of federal regulations in 

reaching its decision. The Commission denies this assertion, pointing to its own statements in its order: “[Tlhe actions 

of NECA are not binding upon the Commission and were not relied upon in reaching the determination here, which 

is based solely upon our authority to establish and size a [universal service fund] under state statute.” Moultrie points 

to a different part of the Commission’s decision, in which the Commission explained how it reached its decision: 

“ ~ o n l t r i e ]  has *** severely compromised its right to receive federal support as a result of the sale- 

leaseback transaction. Qmte simply, NECA believes that ploultrie] is violating federal rules by accounting 

for the transaction in the manner it has, and [NECA] has withheld a substantial portion of pfonltrie’s] federal 

support. *** To the extent that this results in a revenue shortfall, LMoultrie] will, presumably, increase its 

rates to an d o r d a b l e  level[] or seek an increased level of intrastate support. Neither of these outcomes is 

acceptable; neither [Moultrie’s] ratepayers nor Illinois ratepayers in general should be compelled to make 

good a deficiency which would not exist but for ploultrie’s] nonusubstantive actions.” 

Moultrie contends that this language proves that the Commission relied upon NECA’s interpretation of federal rules 

and regulations. Moultrie has no other proof. 

Determining reasonable costs and revenue deficits in settling upon appropriate universal service fund support 

is completely within the Commission’s jurisdiction. 220 ILCS 5/13-301(d) (West 2000). Transactions between 

affiliated interests must be specially scrutinized by the Commission. 220 ILCS 5/7-10 l(3) (West 2000). Transactions 

between a public utility and its filiated companies can easily lead to unjust and unreasonable rates by cost 

manipulation. See Estate ofBesinger v. Village ofCurpenfermille, 258 Ill. App. 3d 21 8, 225, 630 N.E.2d 178, 183 

(1994); PeoplesEnergy Corp. v. Illinois Commerce Comm h, 142 Ill. App. 3d917,929,492 N.E.2d 551,561 (1986). 

The Commission is required to analyze the transaction and is not required to merely accept the accounting practices 

of the utility appearing before it. See United Cities Gas Co. v. Illinois Commerce Comm ’n, 163 Ill. 2d 1,23-25,643 

N.E.2d719,730-31(1994);A4etro UtiliiyCo. v. IIlinoisCommerce Comm h, 262 Ill. App. 3d266,276-78,634N.E,2d 

377, 383-85 (1994). 

In a 59-page order, this one reference to what NECA found does not support Moultrie’s contention that the 
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Commission based its decision upon what NECA had already done. On this basis, we cannot conclude that the 

Commission exceeded its authority 

Utilizing Only Used and Usejul Property in the Rate Base 

Moultrie contends that the Commission failed to utilize a basic utility rate regulation principle. The 

Commission must determine that a facility is “prudent as well as used and useful in providing utility service to the 

utility’s customers.” Business & Professional People for the Public Interest v. Illinois Commerce Comm‘n, 146 Ill. 

2d 175, 196,585 N.E.2d 1032, 1039 (1991). 

The Commission does not substantively respond to this argument, instead stating that the issue is waived 

because Moultrie failed to raise the issue initially before the Commission-a prerequisite for appeal to the appellate 

court 

“No person or corporation in any appeal shall urge or rely upon any grounds not set forth in such application 

for a rehearing before the Commission.” 220 ILCS 5/10-113(a) (West 2000); Citizens Utility Board Y. Illinois 

CommerceCommh, 166111.2d 11 1,134-36,651N.E,2d 1089,1101 (1995); Ci@ojGraniteCityv.lllinoisCommerce 

Comm ’n, 407 Ill. 245,250,95 N.E.2d 371,374 (1950). Specific utility issues cannot be preserved by implication in 

an application for rehearing. Citizens Utili@ Board, 166 Ill. 2d at 135-36,651 N.E.2d at 1101. 

A careful review of the issues included in Moultrie’s application for rehearing and of the issues raised in 

Moultrie’s appeal reveals that this “used and useful” argument is raised for the first time on appeal. In reply, Moultrie 

acknowledges that it did not raise this argument in its request for a rehearing before the Commission. In a rather 

circular manner, Moultrie argues that it did not need to raise the argument on rehearing because the Commission was 

required to consider whether its properly is “used and useful.” Furthermore, Moultrie argues that this issue is a legal 

one and thus properly before this court, because we are to determine whether the Commission complied with Illinois 

laws and regulations. 

This particular issue is quite specific. Moultrie did not raise it in its request for rehearing before the 

Commission. Moultrie’s late decision to raise this issue on this appeal, and its argument that it is a legal issue only 

to be decided by this court, is not enough to save the issue. The Commission was not provided the opportunity to 

reconsider its order on this very specific basis, and thns Moultrie has waived the issue 

Substitution ojCommission ‘s Judgment for Judgment ofMou1trie’s Management 

Moultrie argues that its decision to reorganize its assets was sound. We do not doubt that it was a sound 
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business decision. As we stated in response to the first issue Moultrie raised on appeal, Moultrie cannot expect to 

receive additional funding because Moultrie’s numbers ”on the books” are enhanced by this in-house transaction. At 

issue is state funding. This state funding is achieved by charging every telephone user in the state a specified monthly 

amount. While it is perfectly acceptable for Moultrie to change its accounting practices, the transaction necessarily 

draws scrutiny when Moultrie’s costs of transacting business increase dramatically because ofthe new lease costs. That 

resulting rise in costs translates into an increased funding need. Because Moultrie still owns the assets, albeit through 

an affiliated company, requests for increased funding are most certainly going to be matters of concern for the 

Commission. We do not consider the Commission’s actions to be actions in substitution for Moultrie’s management. 

Again, the Commission is not mandating that Moultrie buy back its own assets from itself. The Commission simply 

chose not to follow the accounting methods Moultrie utilized. That was within the Commission’s power to do. 

Sufficiency of the Evidence 

Moultrie contends that the Commission’s conclusions on this issue are unsupported by evidence. The 

Commission clearly contends that its decision on the issue of the sale and leaseback of assets was based upon the 

aidence with which it was presented, including the testimony of its employee, Thomas Q. Smith. 

“The findings and conclusions of the Commission on questions of fact shall be held prima facie to be true and 

as found by the Commission[.]” 220 ILCS 5/10-201(d) (West 2000). “ m h e  burden of proof upon all issues raised 

by the appeal shall be upon the person or corporation appealing from such *** orders ***.” 220 ILCS 5/10-201(d) 

(West 2000). To reverse the Commission’s order, Moultrie must demonstrate that the opposite conclusion is clearly 

evident. IllInois Bell Telephone Co. v. Illinois Commerce Comm ‘n, 282 Ill. App. 3d 612, 678,669 N.E.2d 628, 632 

(1996); ContinentalMobile Telephone Co. v. NlinoisCommerce Commh, 269 Ill. App. 3d 161, 171,645 N.E.2d 516, 

523 (1994). 

Reviewing the record and the portions of the order at issue, we note that Moultrie’s expert witness made 

claims that the leaseback transaction saved money. However, no cost data seemed to be introduced to hack up his 

claim. Thereafter, this expert admitted that he did not know how this asset transfer affected the revenue requirement 

being determined in this case. There was no evidence that the leaseback benefited Moultrie’s customers. The 

Commission’s witness established that Monltrie’s customers were annually being assessed more than $250,000 more 

in operating costs than if the transfer bad never occurred. 

The testimony of Moultrie’s expert witness and the arguments in Moultrie’s briefs on appeal fail to establish 
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that the Commission’s decision was unsupported by evidence. 

CONCLUSION 

For the foregoing reasons, the decisions of the Illinois Commerce Commission are affirmed in part and 

reversed in part. We remand this case for further proceedings relative to the inclusion of all access l i e s  in the funding 

amounts 

Affirmed in part and reversed in part; canse remanded. 

HOPKINS, P.J., and CHAPMAN, J., concur. 
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